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No. 10,865 

QUESTION PRESENTED 


Plaintiffs’ opening statement in this case asserted that 
the plaintiffs would prove that the infant plaintiff, ^hile 
a gratuitous passenger in a taxicab owned by defendant, 
was injured when the door of the cab, for no apparent 
reason, suddenly came open and the infant plaintiff was 
thrown from the cab, fracturing her skull. Plaintiffs as¬ 
serted that the evidence would show that the cab was 
under the control of the defendant and that the accident 
was an unusual one not likely to occur unless the person 
in control of the mechanism was negligent. It was also 
stated that the evidence would show that no occupant of 
the taxicab touched the door or did anything else which 
would reasonably be expected to cause the door to open. 
At the close of the opening statement, the trial Court 
directed a verdict in favor of the defendant. 

Do the facts as stated warrant an inference of negli¬ 
gence on the part of the defendant which the juiy as 
the trier of the facts might have drawn? 
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JURISDICTIONAL STATEMENT 

This was an action to recover damages for personal 
injuries suffered by the infant plaintiff and for the ex¬ 
penses incurred by the child’s mother as a result of the 
injuries. Jurisdiction of the case was granted to the Dis¬ 
trict Court by §306, Title 11, District of Columbia Code, 
1940. Jurisdiction of this appeal is granted to this Cohrt 
by §1291, Title 28, United States Code. 
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STATEMENT OF FACTS 

Ceicley Greene, who was at the time of the accident, a 
child three and a half years of age, was thrown from a 
taxicab owned by the defendant when the left rear door 
of the cab suddenly opened without apparent reason. As 
a result, Ceicley suffered a fractured skull, the perma¬ 
nent result of which, as the plaintiffs’ evidence will show, 
the development of a traumatic petit mal, a form of epi¬ 
lepsy. The accident occurred on October 4, 1947. At the 
time of the accident, the driver of the cab was Keith H. 
Greene, who is the husband of the plaintiff, Dorothy I. 
Greene. He is, however, not the child’s father nor other¬ 
wise related to her, and he does not contribute to her 
support [Appendix, p. 16]. Although he was at the 
precise time of the accident using the cab on a personal 
errand, Greene had rented the car as a taxicab and used 
it, for the most part, as such. He bad used the car as a 
taxicab shortly prior to this accident [Appendix, p. 16]. 

Mr. Hathaway, the defendant, was engaged in the busi¬ 
ness of owning taxicabs which he rented to drivers such 
as Greene, and was a member of the Veterans’ Cab As¬ 
sociation. This cab was painted the colors and marked 
with the insignia of that association [Appendix, p. 16]. 
Hathaway rented the cab to Greene for a stipulated week¬ 
ly rental. Under the rental agreement, Greene retained 
the cab for twenty four hours a day. Hathaway was 
obligated to keep the cab in repair and had a right to 
call it in for inspection at any time [Appendix, p. 17]. 
The evidence will show that the use of the cab by Greene 
was not in any way restricted, except that he was not 
permitted to drive it more than a specified distance from 
the District of Columbia without Hathaway’s special con¬ 
sent. Greene’s use of the cab was a matter for his own 
judgment, and he had a right to carry gratuitous passen¬ 
gers, since Hathaway’s only interest in the collection of 
fares was that the specified weekly rental be paid. 
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The accident was described in plaintiffs’ opening state¬ 
ment as follows: 

The child was in the cab with the permission of Mr. 
Greene, and our evidence will show you that under 
the circumstances, Mr. Greene represented Mr. Hath¬ 
away; that the cab was being driven along Kentucky 
Avenue, Southeast, towards Barney Circle, intending 
to go up to Boulevard Heights, Maryland; 

That for no apparent reason the door of the cabi the 
left rear door, came open, and Ceicley, the child, was 
thrown out and across Kentucky Avenue, and her 
head struck the curb on the opposite side of the 
street, and as a result of that the child suffered a 
fracture of her skull, which extended down to” the 
base, where the spine joins the skull. [Appendix, p. 
17] | 

• • * • 

Now, with reference to the accident, we intend to 
show you the following facts: We intend to show 
you that Mr. Hathaway owned this car, that he was 
in control of the car, that this was an unusual acci¬ 
dent of the kind that ordinarily does not occur, un¬ 
less somebody has failed his duty of maintenance of 
a car which is used as a taxicab. 

Our evidence will further show you that there is no 
reason as far as we know or that we can show you 
why that door opened. 

Our evidence will show that no person in that cab 
touched or did anything to that door which could 
normally be expected to cause it to open. [Appendix, 

p. 18] 

At the close of the opening statement, the trial Court 
sustained a motion for directed verdict, holding that the 
doctrine of res ipsa loquitur could not be applied tb an 
accident such as that described in the opening statement. 

STATEMENT OF POINT RELIED ON 

The trial Court erred in directing a verdict for the 
defendant at the close of the plaintiffs’ opening state¬ 
ment for the reason that the doctrine of res ipsa loquitur 
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was properly applicable to the accident described, and 
under that doctrine, the case was one for the jury. 

SUMMARY OF ARGUMENT 

The accident in which Ceicley was injured was an un¬ 
usual one, and by reason of the circumstances under 
which it occurred, the jury might properly have inferred 
that it resulted from the negligence of the defendant or 
his agents. This inference of negligence might have been 
drawn either from the facts that the accident was caused 
by the failure of a mechanical device under the control 
of the defendant and unlikely to do harm unless the per¬ 
son in control was negligent, or, quite independently of 
those facts, from the defendant’s status as a common 
carrier. 

The door of the cab was a mechanical instrumentality 
over which the defendant had control at all times. Under 
modern conditions of automotive design and engineering, 
it would be practically impossible for the door of a prop- 
. erly maintained automobile to open without any observ¬ 
able reason, as the door involved in this accident did. As 
the owner of the automobile, the defendant was legally 
bound to maintain it in a mechanically safe condition. 
Plaintiffs’ opening statement excluded the possibility that 
the door latch was released by any act of the accupants 
of the car, and the inference that the defendant had 
failed to maintain the machinery properly became a rea¬ 
sonable one—if indeed it was not the only reasonable 
inference under the circumstances. 

In addition to this basis for an inference of negligence, 
an inference arose from the fact that the defendant was 
engaged in the business of owning taxicabs and was 
therefore a common carrier upon whom rested the obli¬ 
gation to exercise the highest degree of care. The hap- 
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pening of the accident was itself sufficient to raise an 
inference of negligence and cast upon the defendant the 
burden of a full explanation. The inference thus raised 
was sufficient to sustain the plaintiff’s case against a 
motion for directed verdict. At the time of the accident, 
Ceicley was a gratuitous passenger in the cab, but that 
fact does not alter the defendant’s obligation to exercise 
the highest degree of care, since that obligation, resting 
as it does upon the fact that the defendant had con¬ 
sented to carry the child, is owed both to fare paying 
and gratuitous passengers. 


rea 


son- 

such 

the 

urt’s 


On either of these two grounds, the jury could 
ably have drawn an inference of negligence. Since 
an inference would have been legally permissible 
case was one for the jury’s determination, and the Cq 
direction of the verdict was error. 

ARGUMENT 


Either the Particular Circumstances of the Accident or 
Defendant’s Status as a Common Carrier Were Suf¬ 
ficient to Support an Inference of Defendant’s Negli¬ 
gence. It Was, Therefore, Error for the Trial Court 
to Direct a Verdict in Favor of the Defendant. 

The sole question presented for the determination of 
this Court is that of the trial Court’s error in refusing 
to apply the doctrine of res ipsa loquitur to the unusual 
and—except upon the premise of defendant’s negligence 
in the control and maintenance of the cab—inexplicable 
accident in which the child was injured. If because of 
the circumstances of this accident or because of the fact 
that the defendant was a common carrier, the jury would 
have been warranted in inferring that the defendant was 
negligent, the direction of the verdict by the trial Court 
was clearly error. The universally accepted rule is that 
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negligence is generally a question of fact for the jury, 
and unless the facts are undisputed and reasonable men 
could not draw different inferences from the undisputed 
facts, the Court has no authority to direct a verdict. 
Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 417, 36 L. 
Ed. 485, 12 S. Ct. 679; Ellis v. Union Pacific R. Co., 329 
U. S. 649, 91 L. Ed. 572, 67 S. Ct. 598; Lowry v. Sea¬ 
board Airline R. Co., 171 F. 2d 625, 630 (CCA 5, 1948); 
Matsumoto v. Chicago & N. W. Ry. Co., 169 F. 2d 496, 
499 (CCA 6, 1948); McGurty v. Transcontinental & West¬ 
ern Air, Inc., 167 F. 2d 406, 411 (CCA 7, 1948); United 
States v. Douglas Aircraft Co., 169 F. 2d 755, 757 (CCA 
9, 1948); Long v. Clinton Aviation Co., 180 F. 2d 665, 
667 (CCA 10, 1950). In any case such as this, where the 
jury is warranted in inferring negligence, either because 
of the particular circumstances of the accident or because 
of the carrier-passenger relationship, the case is, a priori, 
one in which reasonable men may differ in the inferences 
to be drawn from the facts, and the case necessarily 
call for the verdict of the jury on the fact issue. Sweeney 
v. Erving, 228 U. S. 233, 240, 57 L. Ed. 815, 33 S. Ct. 416; 
Capital Transit Co. v. Jackson, 80 U. S. App. D. C. 162, 
164, 149 F. 2d 839, 841, 161 A. L. R. 1110; Smith v. Penn¬ 
sylvania Central Airlines Corporation, 76 F. Supp. 940, 
943, 6 A. L. R. 2d 521, 523, 524 (D. C. D. C., 1948). 

These well established rules clearly demonstrate that 
the trial Court erroneously directed the verdict in favor 
of the defendant, if the circumstances were such as le¬ 
gally to warrant the jury in inferring that Hathaway 
was negligent. The following discussion will show that 
such an inference was clearly warranted on either of two 
independent grounds. 


I. The Accident in Which Ceicley Was Injured Was 
Caused by an Instrumentality Under the Control of 
the Defendant and Unlikely to do Harm Unless De¬ 
fendant Was Negligent in the Operation or Mainte¬ 
nance of the Taxicab. 

The circumstances of this accident are such tha|t the 
jury would be warranted in inferring negligence oh the 
part of the defendant from the occurrence itself. The 
principle that, under proper circumstances, negligence 
may so be inferred is a well recognized one. This Court 
has defined the requisites for the application of this prin¬ 
ciple as being 4 ‘that when the cause of the accident is 
(1) known, (2) in the defendant’s control, and (3} un¬ 
likely to do harm unless the person in control is negli¬ 
gent, the defendant’s negligence may be inferred without 
additional evidence.” Washington Loan <8 Trust Co. v. 
Hickey, 78 U. S. App. D. C. 59, 61, 137 F. 2d 677, 679; 
Safeway Stores v. West, 86 IT. S. App. D. C. 99, 100, 180 
F. 2d 25, 26. 


Since each of these elements was present in the acci¬ 
dent here involved, it was for the jury, as the trier of 
facts, to determine whether or not the inference of negli¬ 
gence should be drawn. I 

(a) The Cause is Kn-own . 

The cause of the accident in which Ceicley was injured 
is known: the left rear door of the cab opened. It is 
true that the reason the door opened is unknown to the 
plaintiffs. Their opening statement asserted that it 
opened without any apparent reason [Appendix, p. 18]. 
The Court below apparently confused the requirement 
that the cause be known with a requirement that the rea¬ 
son for the occurrence be known. Such a requirement 
would render the principle of inferred negligence wholly 
useless. If a plaintiff were in a position to know the 
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reason for the failure of machinery, he would likewise 
be able to show how the failure occurred, and could, there¬ 
fore, prove specific negligence. Eaves v. City of Ottumwa, 
240 Iowa 956, 968, 38 N. W. 2d 761, 11 A. L. R. 2d 1164, 
1176. 

The requirement that the cause be known is in reality 
a requirement that the plaintiff identify the offending 
instrumentality. Cf. San Jucun Light & Transit Co. v. 
Requeva, 224 U. S. 89, 98, 99, 56 L. Ed. 680, 32 S. Ct. 399; 
Austerberry v. United States, 169 F. 2d 583, 591, 592 
(CCA 6, 1948); Ybarra v. Spangard, 25 Cal. 2d 486, 154 
P. 2d 687. 

That this Court has always regarded the requirement 
that the cause be known as equivalent to an identifica¬ 
tion of the offending instrumentality rather than as a 
requirement that the reason for the mechanical failure 
be known is apparent from its decisions in Washington 
Loan & Trust Co. v. Hickey. 78 TJ. S. App. D. C. 59, 137 
F. 2d 677, Washington Annapolis Hotel Co. v. Hill, 84 
U. S. App. D. C. 418, 174 F. 2d 157, and Safeway Stores 
v. West, 86 t T . S. App. D. C. 99, 180 F. 2d 25. In the 
Hickey case, the plaintiff was injured by a falling venti¬ 
lator, but could not show the reason the ventilator fell. 
This Court held that the doctrine of res ipsa loquitwr 
applied, observing with reference to the requirement that 
the cause be known simply that “The cause is known: a 
falling ventilator.” In the Washington Annapolis Hotel 
case, the offending instrument was a breaking chair, but 
there was nothing to show the reason for the break. Yet 
this Court felt the doctrine was so clearly applicable that 
no opinion was necessary. In the Safeway case, the cause 
of the accident was the snapping of a door spring. It 
was urged that since the precise reason for the breaking 
was unknown, and since it might have been caused by 
the plaintiff’s own act, the defendant could not be said 
to be in control of the instrumentality. This Court held 
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that all of the requisites for the application of the doc¬ 
trine were present. 

In the present case, the offending instrumentality was 
clearly identified as the latch on the left rear door of 
the cab. It is clear that the requisite that the cause be 
known was met. 

(b) The instrumentality which caused the injury was in 
defendant’s control. 

The injury which Ceicley suffered was caused by the 
opening of the door of the cab. The second requirement 
for the application of the principle which permits the 
inference of negligence from the happening of the acci¬ 
dent is that the offending instrument be under the con¬ 
trol of the defendant. This requisite was also present 
in this case. 

Mr. Hathaway owned the cab in question and was by 
the contract with Greene responsible for its maintenance. 
The defendant had the right to call the cab in for in¬ 
spection at any time [Appendix, p. 17]. 

The existence of this right of control is sufficient to 
warrant an inference of the defendant’s negligence. Wash¬ 
ington Loan & Trust Co. v. Hickey, 78 U. S. App. D. C. 
59, 137 F. 2d 677; Van Horn v. Pacific Refining and Roof¬ 
ing Co., 27 Cal. App. 105, 148 P. 951; McCloskey v. Kop- 
lar, 329 Mo. 527, 46 S. W. 2d 557, 92 A. L. R. 641. Of 
course, it is primer law that the defendant’s control may 
be exercised by agents. Even if the personal right of 
control which the defendant had were not sufficient to 
give rise to the inference, the actual control of the: taxi 
was, at all times, in the agent of Hathaway, since Greene 
was operating the cab with the permission of the defend¬ 
ant. The Financial Responsibility Act [§403, Title 40, 
District of Columbia Code, 1940] expressly makes one 
who is driving an automobile with the consent o£ the 
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owner the agent of the owner. Forrester v. Jerman, 67 
App. D. C. 167, 169, 90 F. 2d 412, 413. Moreover, Greene 
and Hathaway were engaged in a joint venture for profit, 
Greene receiving his income from the fares for taxi serv¬ 
ices, and Hathaway profiting from the rental of the cab. 

It cannot be disputed, therefore, that the control of the 
cab was, at the time of the accident, being exercised by 
the defendant. The argument that the defendant was not 
so in control is necessarily premised on the assertion that 
since the child was in the rear seat, and might herself 
have opened the door, the control of the offending instru¬ 
mentality was lacking. As a matter of fact, the opening 
statement contained an assertion that no person in. the 
cab touched the door [Appendix, p. 18] and the plaintiffs’ 
evidence will fully substantiate that assertion. Since the 
opening statement excluded any act of Ceicley, or of any 
other occupant of the car, as the reason for the opening 
of the door, the defendant remained as the exclusive con¬ 
troller of all of the remaining factors which might have 
caused the accident. This control on his part was suffi¬ 
cient to permit the application of the doctrine of res ipsa 
loquitur. Jesionowshi v. Boston c£ Maine R. Co., 329 
IT. S. 452, 458, 91 L. Ed. 416, 67 S. Ct. 401, 169 A. L. R. 
947; Rocona v. Ckay F. Atkinson Co., 173 F. 2d 661, 663, 
664 (CCA 9, 1949); Austerberry v. United States, 169 F. 
2d 583, 592 (CCA 6, 1948). Recent cases in this Court 
lend no support to the contention that control of the in¬ 
strumentality was divided between the infant plaintiff and 
the defendant. In Safeway Stores v. West, 86 U. S. App. 
D. C. 99, 180 F. 2d 25, the plaintiff was opening the door 
at the time the spring broke. The defendant contended 
that it was not in control of the instrumentality because 
the plaintiff herself might have caused the spring to 
break. This Court held that fact to be immaterial and 
applied the doctrine of res ipsa loquitur to the case. In 
Washington Annapolis Hotel Co. v. Hill, 84 U. S. App. 
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D. C. 418, 174 F. 2d 157, this Court affirmed without 
opinion a .judgment applying the doctrine to a case in 
which the plaintiff was injured when a chair in a lioom 
he had rented broke. The defendant’s contention was 
that since the plaintiff was the only person in the toom 
when the chair broke, it was in the plaintiff’s control 
rather than defendants. 


These reasons and authorities amply demonstrate 
the second requisite, that the defendant be in contr< 
the offending instrumentality, was present in this 


that 
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(c) The offending instrument was unlikely to do h 
unless the person in control was negligent. 

The third requisite for the application of the doct 
of res ipsa loquitur —that the offending instrument be 
unlikely to do harm unless the person in control be negli¬ 
gent—is also clearly present in this case. An automobile, 
the doors of which would open without cause, or even 
under slight pressure from an occupant, could not ^pos¬ 
sibly be regarded as being in a mechanically safe condi¬ 
tion. With modern development of automobile design, 
the ordinary person of reasonable prudence rightf ull y 
assumes that a latch may be relied upon to hold the door 
closed. Peterson v. Tie Luxe Cab Co., 225 Iowa 809, 812, 
281 N. W. 737; Boberts v. Economy Cab Co., 285 Ill. j^pp. 
424, 2 X. E. 2d 128, 130; Adams v. LeBow, 236 Mo. 2^pp. 
899, 160 S. W. 2d 826. If the taxicab involved in |this 
accident had been in mechanically safe condition, the (jioor 
would not have opened as it did. This fact demonstrates 
the defendant’s negligence, since the applicable refla¬ 
tions of the District of Columbia impose upon the oymer 
of any automobile the duty to keep it in mechanically 
safe condition. Traffic and Motor VeJiiele Regulations 
for the District of Columbia , §59, p. 44. This regulation 
is one intended to promote safety and to prevent Occi¬ 
dents. The defendant’s violation of the requirement that 
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his taxi be mechanically safe was of itself negligence as 
a matter of law. Ross v. Hartman, 78 U. S. App. D. C. 
217, 218, 139 F. 2d 14, 15; Danzansky v. Zimbolist, 70 
App. D. C. 234, 236, 105 F. 2d 457, 459; Capital Traction 
Co. v. Apple, 34 App. D. C. 559, 567. 

Analyzing the facts of this case as stated, it is clear 
that the accident could have happened only in one of 
three ways: 

(1) the latch on the door was defective, because it 
did not hold the door closed as it was intended to do; 

(2) the door was not securely closed when the trip 
began; or 

(3) the child opened the door herself. 

Conceding for the sake of argument that it would not 
be negligence for the defendant to maintain an automo¬ 
bile designed and used as a taxicab for the carriage of 
the public, including small children, in such a condition 
that slight or inadvertent pressure from a child would 
cause the door to open, once the possibility that Ceicley 
opened the door is excluded, the accident can be ex¬ 
plained only in terms of the defendant’s negligence. The 
possibility that Ceicley opened the door was in fact ex¬ 
cluded by the opening statement [Appendix, p. 18]. A 
possibility that there is an explanation other than that 
of defendant’s negligence does not prevent the applica¬ 
tion of the doctrine of res ipsa loquitur. A plaintiff who 
by a fair preponderance of the evidence excludes such 
possible non negligent causes is entitled to the benefit of 
the rule. Brown v. Capital Transit Co., 75 U. S. App. 
D. C. 337, 338, 127 F. 2d 329, 330. The question in a 
res ipsa case is whether on the basis of all the facts, 
there is a basis of a fair inference that the defendant 
was negligent. Johnson v. United States, 333 U. S. 46, 49, 
50, 92 L. Ed. 468, 68 S. Ct. 391. This is so because the 
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rule is one of a balance of probabilities, Washington 
Loan & Trust Co. v. Hickey, 78 U. S. App. D. C. 5$, 61, 
137 F. 2d 677, 679. If the rule were otherwise, thte in¬ 
ference would necessarily cease to be a permissible one 
and would become rather an inference that the jury should 
be compelled to draw. 

Since the opening statement excluded the possibility 
that Ceicley herself opened the door was excluded by the 
opening statement, the only remaining rationally prob¬ 
able explanations for the accident are that the latch was 
defective or that the door was not securely closed When 
the trip began. Certainly, if the latch were securely 
closed at the beginning of the trip, the fact that the (loor 
opened would demonstrate that the latch was defective, 
because it failed to hold the door as it should have 4 on ^. 
Richardson v. Portland Trackless Car Co., 113 Or. 544, 
233 P. 540. In McKnight v. Red Cab Co., 319 Mass r 64, 
64 N. E. 2d 433, the Court considered a case juridi<jjally 
identical with the present case. It was shown that the 
child, a small infant, was injured when she was thrown 
from a cab. The evidence justified a finding that the 
door had not been opened by any occupant of the cab. 
Under such circumstances, the Court said, the accident 
could be accounted for only by finding either that the 
latch was defective or that the driver failed to dose the 
door securely before beginning the trip. Whichever ex¬ 
planation the jury adopted would sustain a finding of 
negligence, and the Court accordingly affirmed a verdict 
against the owner of the cab. 

It cannot be disputed that the accident was one of an 
unusual character which was unlikely to occur without 
negligence on the defendant’s part. 

Under the circumstances, all of the requisites for the 
application of the doctrine of res ipsa loquitur were pres¬ 
ent in the case stated. Inasmuch as the proof of the 
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facts stated would have justified the jury in inferring 
negligence on the part of the defendant, its verdict was 
required, and it was error for the trial Court to direct 
the verdict at the close of the plaintiff’s opening state¬ 
ment. 

There was, however, under the law of this jurisdiction 
a completely independent reason why the trial Court was 
in error in directing a verdict, and we now turn to a 
discussion of that reason. 

II. The Defendant, Hathaway, Was a Common Carrier, 
and as Such, He Owed to His Infant Passenger the 
Duty of the Highest Care. The Fact that the Acci¬ 
dent Occurred Was Sufficient to Warrant the Jury 
in Inferring that the Defendant Was Negligent. 

At the time of the accident, Ceicley, with the knowl¬ 
edge and consent of the driver, was riding in one of the 

taxicabs which the defendant owned. As the owner of 
automobiles used in the District of Columbia as taxicabs, 
the defendant was a common carrier. In re Rice, 83 U. S. 
App. D. C. 26, 28, 165 F. 2d 617, 619, §111, Title 43, Dis¬ 
trict of Columbia Code, 1940. It is the fact of the de¬ 
fendant’s ownership of the automobiles and their gen¬ 

eral use as taxicabs which imposes this status upon him. 
The important factors in considering the defendant’s ex¬ 
ercise or non-exercise of the obligation of due care rest¬ 
ing upon him derives from this fact of ownership. He 
was required to know that the cabs would be used for 
the carrying of whatever members of the public applied 
to the drivers for service. He was required to know that 
among those passengers might be small children. Since 
he was engaged, for a profit, in the business of a com¬ 
mon carrier, he was obliged to furnish automobiles which 
would provide for the safe carrying of the passengers. 

As a common carrier, the defendant was obligated to 
exercise the highest degree of care for the safety of 
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those persons who were carried in his cabs. (Capital 
Transit Co. v. Jackson, 80 U. S. App. D. C. 162, 165, 149 
F. 2d 839, 842, 161 A. L. R. 1110; Francis v. Fitzpatrick, 
67 App. D. C. 69, 89 F. 2d 813; Bell Cab Co. v. Coppridge, 
81 IT. S. App. D. C. 337, 158 F. 2d 540. Because <j>f this 
obligation of the defendant to use the highest degree of 
care, the fact that the accident occurred is sufficient, in 
the absence of explanation on his part, to raise an in¬ 
ference that he was negligent. Capital Transit Co. v. 
Jackson, supra; Gleeson v. Virginia Midland Ry. Co., 140 
U. S. 435. 35 L. Ed. 458, 11 S. Ct. 859. This well estab¬ 
lished and salutary rule for the protection of passengers 
arises from the fact that the control and management of 
the vehicle is entrusted to the carrier, or his agents, who 
has voluntarily assumed the responsibility of transport¬ 
ing the passenger safely. The passenger is not, and can¬ 
not be, expected to be on the watch against accidents. 
The rule applies with peculiar force in the present case, 
because no passenger would have any opportunity to know 
anything of the efforts which the defendant might have 
made to keep his cabs in proper repair, and any passen¬ 
ger would be compelled to assume that the defendant had 
performed his duty of keeping the cabs in such condition 
that passengers could safely be carried in them. 

Under these established rules, which the defendant has 
not challenged, the happening of the accident would fur¬ 
nish sufficient evidentiary support for a finding of the 
jury that the defendant had not properly maintained his 
cab. The mere occurrence of the accident is sufficient to 
sustain the plaintiffs’ case against a motion for directed 
verdict. Capital Transit Co. v. Jackson, 80 U. S. App. 
D. C. 162, 164, 149 F. 2d 839, 841, 161 A. L. R. 1110. 

The defendant, however, has previously asserted that 
these rules should not be applied to this case, because 
Ceiclev was a gratuitous passenger. Factually, thfcs at¬ 
tempted distinction is unsound, because, with reference to 
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Hathaway, Ceicley was not a gratuitous passenger. He 
had received the weekly rental for the cab, which consti¬ 
tuted the only financial interest which he had in the use 
of the cab. Once the rental was paid, the only remaining 
interest in the fares was that of the driver. 

Furthermore, the attempted distinction is legally un¬ 
sound because the carrier owes to all passengers, fare- 
paving and gratuitous alike, the same duty of the highest 
degree of care. The relationship of passenger and car¬ 
rier arises when two elements are present: (1) the pas¬ 
senger has put himself into the care of the carrier, and 
(2) the carrier has consented to accept him and has 
undertaken to transport him. Indianapolis Traction & 
Terminal Co. v. Lawson, 143 F. 834, 837, 74 C. C. A. 
630, 5 L. R. A. N. S. 721, 6 Ann. Cas. 666; Illinois Cen¬ 
tral R. Co. v. O’Keefe, 168 HI. 115, 48 N. E. 294, 39 

L. R. A. 148, 61 Am. St. Rep. 68; Wabash R. Co. v. David¬ 
son, 168 F. 2d 300, 303 (CCA 6, 1948); Secord v. St. Paul 

M. & M. Ry. Co., 18 F. 221 (CC Minn., 1883). Even a 
person who is carried gratuitously in violation of the em¬ 
ployer’s rule is a passenger. Schweinhaut v. Flaherty, 
60 App. D. C. 151, 49 F. 2d 533. In the present case, 
there can be no doubt that Greene was authorized under 
his agreement with Hathaway to accept the child as a 
passenger. 

That the duty of the carrier is in no sense dependent 
upon the payment of fare becomes indisputable when the 
underlying reason for imposing the duty of the highest 
care upon the carrier is considered. That reason is that 
the passenger has entrusted his safety to the carrier, 
and with the carrier’s consent has placed a human life in 
the carrier’s charge. Southern Pacific Co. v. Schuyler, 
227 U. S. 601, 612, 57 L. Ed. 662, 33 S. Ct. 277; Capital 
Transit Co. v. Jackson-, 80 U. S. App. D. C. 162, 149 F. 
2d 839, 161 A. L. R. 1110. Since the carrier’s duty to 
exercise the highest degree of care is imposed because of 
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the fact that the safety of the passenger has beeji en¬ 
trusted to the carrier, there can, of course, be no dis¬ 
tinction in the duty of care owed to passengers, and their 
status as fare-paying or gratuitous passengers is hnma- 
terial. Philadelphia & Reading Company v. Derby, 14 
How. (55 U. S.) 468, 14 L. Ed. 502; Steamboat New 
World v. King, 16 How. (57 U. S.) 469, 14 L. Ed. ioi9; 
Indianapolis & St. Louis R. Co. v. Horst, 93 U. S. 291, 23 
L. Ed. 898; Grand Trunk Ry. v. Stevens, 95 U. S. 6o5, 24 
L. Ed. 535; Southern Pacific Co. v. Schuyler, 227 tl. S. 
601, 57 L. Ed. 662, 33 S. Ct. 277; Indianapolis Traction 
& Terminal Co. v. Lawson, 143 F. 834, 74 C. C. A. 
630, 5 L. R. A. N. S. 721, 6 Ann. Cas. 666; Wessmyn. v. 
Boston & Maine R. Co., 84 N. H. 475, 152 A. 476; Hdnsen 
v. Oregon Short Line, 55 Utah 577, 188 P. 852, Bailey v. 
Bartlett, 112 W. Va. 27,163 S. E. 615. 

Inasmuch as the inference of negligence arising from 
an accident is based upon the carrier’s duty to exercise 
the highest degree of care, the obligation to demonstrate 
that there was compliance with that duty does not be¬ 
come greater or less by reason of the payment or non¬ 
payment of a fare. This Court, in Capital Transit Co. 
v. Jackson, 80 U. S. App. D. C. 162, 149 F. 2d 839, 161 
A. L. R. 1110, indicated no distinction between the two 
classes of passengers, and that it was the Court’s inten¬ 
tion to apply the rule to either becomes abundantly (dear 
when it is considered that the authority for the rule an¬ 
nounced was Gleeson v. Virginia Midland Ry. Co., 140 
U. S. 435, 35 L. Ed. 458, 11 S. Ct. 859, a case in which 
the Supreme Court applied the rule that the carrier ]|nust 
show its freedom from negligence in favor of a gratuitous 
passenger. 

The enunciation of a rule that the duty of the carrier 
varies with the fact of payment or non-payment of fare 
—the rule for which defendant contends—would be un¬ 
sound in principle. All of the reasons which have i?om- 
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pelled the imposition of the highest degree of care upon 
a common carrier apply with equal force to the paying 
passenger and to the gratuitous passenger. Both have, 
with its consent, entrusted their safety to the carrier; 
neither can or does control the machinery or its opera¬ 
tion. Moreover, in this case, the attempted distinction 
ignores the fact that so far as the defendant was con¬ 
cerned, it was sheer coincidence that the child paid no 
fare. The defendant had, for his own profit, put this 
improperly maintained cab on the streets of the District 
of Columbia, and any child who rode in it might have been 
the one who was injured. To say, as defendant must, 
that the payment of a thirty cent taxi fare is the one 
fact which supervenes all others is indeed to put a cheap 
price on life and limb. 

The foregoing reasons and authorities demonstrate that 
the defendant owed this infant plaintiff the highest de¬ 
gree of care, and the fact of the accident alone imposed 
upon him the duty of showing that he had fully per¬ 
formed his obligations to his passengers. His failure to 
make such a showing would justify the jury in finding 
him negligent. This being so, the trial Court w~as clearly 
in error in directing a verdict against the plaintiffs and 
in favor of the defendant. 

CONCLUSION 

We have demonstrated that the facts asserted in plain¬ 
tiffs’ opening statement would have justified the jury in 
inferring that the defendant was negligent either be¬ 
cause the accident occurred because of the failure of a 
mechanical instrumentality under the control of the de¬ 
fendant—one which was unlikely to do harm unless the 
person in control were negligent, or, independently of 
that basis for the inference, because the defendant as a 
common carrier owed the plaintiffs the duty of the high- 
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est degree of care, and the occurrence of the accident was 
itself sufficient to raise an inference that he had failed to 
perform that duty. Under such circumstances, i;he direc¬ 
tion of the verdict by the trial Court was clearly error, 
and we respectfully submit that the judgment should be 
reversed and a new trial granted. 

Respectfully submitted, 

Carl W. Bertjeffy, 

300 Independence Ave. S. E. 
Washington, D. C. 

Hyman Smollar, 

1625 K Street N. W. 
Washington, D. C. 

Attorneys for Appellants. 
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25 CIVIL DOCKET 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Parties 

1. CEICLEY GREENE, a minor by her mother & next 

friend, Dorothy I. Greene 
2. DOROTHY I. GREENE 
Attorneys 

Berueffy & Smollar 
1625 “K” St., N. W. 
v. 

1. CARMEN G. HATHAWAY 
OUT 2. GEORGE VAN WERT 
Attorneys 

Richard W. Galiher 
Wm. E. Stewart, Jr. 

Woodward Building 
Jury demand 
Report Jndgt. 

Number 1134-’48 
Action for 

DAMAGES FOR PERSONAL INJURIES 
(Auto Accident) 

#1450,000.00, #2415,000.00 

Date Account Rec’d Disb’d 

1948 

Mar. 19 Berueffy 10.00 

“ 31 Disb. to U. S. Treas. 10.00 

1950 

May 4 Dep. by Galiher 5.00 

June 30 Disb. to U. S. Treas. 

Nov. 16 BeruefFy 


5.00 


5.00 
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26 CIVIL DOCKET 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 
Date Proceedings Fees Total 

1948 Deposit for cost by 1Q.0(^ 

Mar. 19 Complaint, appearance & demand 


for jury trial filed 

“ 19 Summons, copies (2) and copies 

(2) of Complaint issued 
#1-Served 4-1-48 

#2-N. F. 4-9-48 10.00 

Apr. 9 Ans. of deft. #1 to complt., app. 

Richard W. Galiher & William 


E. Stewart, Jr. 


10.00 


“ 9 Motion of pltif. to strike second 

defense, Notice, P & A, 

M. C. 4-9-48 filed 

“ 26 Interrogatories of deft. #1 filed 

“ 30 Cause dismissed without prejudice 

as to deft. #2 by pltff’s. atty. 

filed 

“ 30 Calendared (N) 

May 7 Order striking defendant’s second 

defense Goldsborough, J. (N) 

Sept. 10 Pltff’s. interrogatories to deft. 

under Rule 33 filed 

Oct. 25 Answer to interrogatories filed 

1949 

Mar. 25 3-24-49 Pretrial Proceedings. 

Holtzoff, J. 

1950 

Feb. 23 Jury sworn; respited until tomor¬ 
row. Schweinhaut, J. 

“ 24 Trial resumed; same jury; verdict 

for pltf. #1 for $16,657.00 & for 
pltf. #2 for $1,843.00; prayers 
filed. Schweinhaut, J. 



“ 24 

Mar. 1 

“ 6 
“ 14 

Apr. 25 
May 3 

“ 4 

“ 4 

“ 5 

“ 8 

“ 8 
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Verdict & judgment. 

Schweinhaut, J. 

Motion of deft, for judgment n.o.v. 
or for new trial; notice; P&A; 
served 3-1-50; M. C. 3-1-50. filed 

P&A in opposition to motion for 
new trial; served 3-6-50. filed 

Order setting aside verdict & judg¬ 
ment & granting a new trial. 

Schweinhaut, J. (N) 

Pretrial Proceedings, (Supplemen¬ 
tal) Laws, C. J. 

Deposition of Keith H. Greene, 
5-2-50, Published & filed 

(costs $22.10 paid by deft.) 

Additional deposit for costs by 
Galiher for new trial. 

Jury sworn on voir dire; jury 
sworn, testimony; respited until 
5-5-50. McLaughlin, J. 

Trial Resumed; Same jury; re¬ 
spited until 5-8-50. 

McLaughlin, J. 

Trial Resumed; Same jury; Mis¬ 
trial declared; juror withdrawn 
& jury discharged. 

McLaughlin, J. 

Order withdrawing a Juror. 

McLaughlin, J. 

(See Next Page) 


5.00 
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27 CIVIL DOCKET 

DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 
GREENE vs. HATHAWAY 
C. A, No. 1134-48 
Supplemental Page No. 1 

Date Proceedings Fees Total 

1950 

June 2 Notice by deft, of taking deposi¬ 

tion of Michael Du Val; mailed 
6-1-50 filed 

I ‘ 6 Proceedings in connection with pro¬ 

posed deposition of Michael 
Duval, 6-5-50, ($7.50) paid by 
deft. filed 

“ 14 Deposition of Edward Bernard Du¬ 

vall, Jr., 6-7-50, costs $10.40 paid 
by deft.; Published & filed $5.00 
July 31 Transcript of Proceedings of Offi¬ 

cial Reporter, 5-5-50; pp 1 to 113 
Oct. 12 Notice of deft, of taking oral de¬ 

position; mailed 10-11-50 filed 

“ 18 Jurors sworn on voir dire; Jury 

sworn; Motion of deft, for di¬ 
rected verdict on opening state¬ 
ment of pltff. heard and granted; 

Verdict and judgment by direc¬ 
tion of the Court, entered for 
deft. Letts, J. 

“ 18 Deposition of Sister Frances Re¬ 

gina 10-13-50; fee $13.07 pd. by 
deft.; Published and filed 

Nov. 7 Transcript of Testimony of Michael 

McCarthy, pgs. 1-9; filed 

II 16 Notice of appeal by pltffs.; mailed 

11-16-50; copy mailed to Richard 
W. Galiher; filed 
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“ 16 Cost bond of pltff. on appeal with 

U. S. Fidelity and Guar. Co. in 
amount of $250.00; approved and 

filed 

u 16 Deposit for costs by Berueffy 5.00 
“ 27 Designation of record on appeal; 

mailed 11-22-50; filed 

“ 27 Statement of points to be relied 

upon on appeal; mailed 11-22-50; 

filed 

Dec. 13 Certified record of official reporter; 

filed 

9 Filed Mar 19 1948 Harry M. Hull, Clerk 

Complaint for Damages for Personal Injuries 

1. Jurisdiction of this court is founded upon Section 
306 of Title 11, District of Columbia Code 1940. 

2. The plaintiff, Ceicley Greene, a minor of the age 
of four years, brings this suit by her mother, who is her 
sole surviving parent, and who is a citizen of the United 
States and a resident of the District of Columbia. The 
plaintiff, Dorothy I. Greene, is the mother of the plain¬ 
tiff, Ceicley Greene, and sues in her own behalf and on 
behalf of said minor. 

3. Defendants are adult citizens of the United States 
and residents of the District of Columbia. 

4. On or about October 4, 1947, each of the defendants 
was the owner of a certain motor vehicle which was then 
and there being operated on and over the streets and 
highways of the District of Columbia with the consent 
of the defendants and each of them, and more specifically, 

at 14th Street and Kentucky Avenue, Southeast. 

10 5. The defendants, and each of them, negligently 
maintained said motor vehicle in a defective condi¬ 
tion; and at the time and place set forth said automobile 
was negligently operated on and over the streets and high¬ 
ways of the District of Columbia. 


6. As a result of said negligence, the m inor blaintiff, 
who was riding in said automobile as a passenger, was 
thrown therefrom and suffered a fracture of the Jkull and 
other fractures, lacerations, and bruises as a Jesuit of 
which she has sustained and will in the future sustain 
great pain and suffering and injuries of a permanent char¬ 
acter. Also as a result of said injuries, the plaintiff, 
Dorothy I. Greene, has been required and will in the fu¬ 
ture be required to expend large sums of money for medi¬ 
cal and hospital treatment and care for the plaintiff, 
Ceicley Greene. 

WHEREFORE, plaintiffs demand judgment 

1. On behalf of the plaintiff, Ceicley Greene, in the 
amount of $50,000.00. 

2. On behalf of the plaintiff, Dorothy I. Greene, in the 
amount of $15,000.00. 

3. For the costs of this action and for general relief. 

BERUEFFY & SMOLL4R 
By /s/ Carl W. Beruefjfy 
1625 K Street, NJ W., 
Washington! D. C. 

Attorneys for Plaintiffs 

Plaintiffs demand a jury trial in the above action. 

/s/ Carl W. Berueffy 
Attorney for Plaintiffs 

11 Filed Apr 9 1948 Harry M. Hull, Clerk 

Answer of the Defendant, Carmen G. Hathaway, 

to Complaint 

First Defense 

The above named defendant admits the allegations of 
paragraph one of the complaint; he is without informa¬ 
tion or belief as to the age or parentage of the minor 
plaintiff; he admits that he is an adult; he denies each 
and every allegation of negligence set out in the complaint; 
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he is without information or belief as to the personal in¬ 
juries, or financial losses sustained by the plaintiffs and 
can neither admit nor deny the allegations with respect 
thereto; he denies each and every other allegation con¬ 
tained in the complaint. 

Second Defense 

Further answering the complaint this defendant states 
that the automobile in which the minor plaintiff was rid¬ 
ing was being operated by Keith H. Greene, the husband 
of the plaintiff, Dorothy I. Greene, and the foster father 
of the minor plaintiff, Ceicley Greene, and said plaintiffs 
are, therefore, unable to maintain this action 

12 against this defendant. 

/s/ Richard W. Galiher 
Richard W. Galiher 
/s/ Wm. E. Stewart, Jr., 

Wm. E. Stewart, Jr., 

Attorney for above-named 
defendant, 

637 Woodward Building. 

• • • • 

13 Filed Apr 9 1948 Harry M. Hull, Clerk 

Motion to Strike 

Come now the plaintiffs above named and move the 
Court to enter an order striking the second defense set 
forth in the answer of the defendant, Carmen G. Hath¬ 
away filed in said case for the reason that the same does 
not set forth any matters sufficient in law to constitute a 
defense to said action. 

BERUEFFY & SMOLLAR 
By: /s/ H. Smollar, 

1625 K Street, N. W., 
Washington, D. C. 

Attorneys for Plaintiffs 
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Filed May 7 1948 Harry M. Hull, Clerk 

Order 


This matter having come unto be heard on the twenty- 
ninth day of April, 1948, on the motion of the plaintiff 
to strike the second defense in defendant’s answer, and 
the Court having considered said motion together with 
the arguments of counsel thereupon 
IT IS HEREBY ORDERED AND ADJUDGE*) this 
7th day of May, 1948 

That the motion to strike be and the same is hereby 
sustained and the second defense set forth in the Answer 
of the defendant be and the same is hereby stricke^. 

BY THE COURT 
/s/ T. Alan Goldsborough 

Justice 


15 Filed Mar 25 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
GREENE, et al, Plaintiff 
vs. 

HATHAWAY, Defendant 
Civil Action No. 1134-48 


Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action by infant and her mother for personal lrpuries 
sustained by infant. 

Infant was a non-paying passenger in a taxicab jrented 
and driven by her foster father and owned by defendant 
# 1. The door of the cab opened and the infant fell out. 
Plaintiff claims that the latch on the door was defective. 




10 A 


Defendant denies that the latch was defective. Defend¬ 
ant further claims that he rented the cab to infants foster 
father on a 24 hour basis who was continuously in posses¬ 
sion and control of the cab and had been for a considerable 
period before the accident. 

Plaintiffs claim that the infant sustained a fractured 
skull and a permanent nervous condition. 

Medical and hospital bills to date amount to about $303.00 
and are still continuing. Expenses for nurse $430.00; nur¬ 
sery bill $600.00; transportation $500.00; mother’s loss of 
earnings while staying home to care for infant $1594.00 
at the rate of about $2700.00 per annum. 

Defendant admits that the accident happened. 

Stipulations : 

The defendant, Hathaway, at the time of the accident 
was purchasing the taxicab involved from George Van 
Wert under a conditional bill of sale, the bare legal title 
remaining in Van Wert until the cab was paid for. The 
defendant rented the taxicab involved to Keith H. Greene, 
the foster parent on a 24-hour basis at the rate of $36.00 
weekly and the said foster parent retained said cab ex¬ 
clusively in his control at all times and paid the operation 
and maintenance. 

Leave is granted to the plaintiff to amend the complaint 
by correcting spelling of plaintiff’s name. The complaint 
may be deemed amended accordngly. 

It is stipulated that records of Casualty Hospital may 
be admitted in evidence without formal proof subject to 
objection as to relevancy and competency. 

DATE March 24, 1949. 

/s/ Alexander Holtzoff 

Pretrial Judge 

/s/ Carl W. Berueffy 

Attorney for Plaintiff 
/s/ R. W. Galiher 

Attorney for Defendant 
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Filed Feb 24 1950 Harry M. Hull, Clerk 


Verdict and Judgment. 

This cause having come on for hearing on the 23rjl day 
of February, 1950, before the Court and a jury of good 
and lawful persons of this District to wit; 

Mamie Taylor Nathan Kaufman 

Joseph W. Edwards Harry Jennings 
Grace Thomas Faustino A. Idian 

Henry L. Johnson Margaret S. McCaffree 
Elizabeth R. Nutick Bernard C. Wahl 
Whitney B. Reid Viola Bates 


who, after having been duly sworn to well and trul^ try 
the issues between Ceicley Greene, a minor, by her mother 
and next friend and Dorothy I. Greene, Plaintiffs and 
Carmen G. Hathaway, defendant, and after this cause is 
heard and given to the jury in charge, they upon their 
oath say they find on this 24th day of February, 1950 
the issues in favor of the Plaintiff, Ceicley Greene, a 
minor, by her mother and next friend, in the sum of] Six¬ 
teen Thousand Six Hundred Fifty Seven Dollars ($16,- 
657.00) and in favor of the Plaintiff Dorothy I. Greene, 
in the sum of Eighteen Hundred Forty three Dollars 
($1843.00) both against the defendant. 

Wherefore it is adjudged that the plaintiff Ceicley 
Greene a minor, by her mother and next friend recover 
from the said defendant the sum of $16657 and the Plain¬ 
tiff, Dorothy I. Greene recover from the said defi the 
Sum of $1843.00) All with costs. 

Harry M. Hull,Clerk, 

By /s/ George A. Watts 
Deputy Clerk 

Direction of 
Judge Schweinhaut. 
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17 Filed Mar 1 1950 Harry M. Hull, Clerk 

Motion, for Judgment Non Obstante Veredicto, 
or for a New Trial 

Comes now the defendant by his attorney, and moves 
the Court to grant a judgment in his favor notwithstand¬ 
ing the verdict, in accordance with his motion for directed 
verdict made during the trial, and in the alternative*moves 
the Court to grant him a new trial, for the following rea¬ 
sons: 

1. The verdict and judgment were contrary to the law. 

2. The verdict and judgment were contrary to the 
weight of the evidence. 

3. The Court erred in permitting the plaintiffs to rely 
on the doctrine of res ipsa loquitur. 

4. The Court erred in submitting this case to a jury 
under the doctrine of res ipsa loquitur, which should not 
have been applied. 

5. The Court erred in failing to grant the defendant’s 
motion for a directed verdict. 

6. The verdict was grossly excessive. 

7. For other reasons to be presented to the Court at 
the time of argument of this motion. 

18 In support of this motion this defendant refers 
to the points and authorities in support hereof, 

which he prays to be read and considered as a part of 
this motion. 

/s/ R. W. Galiher 

Richard W. Galiher 
Attorney for Defendant 
Hathaway 
Woodward Building 
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19 Filed Mar 15 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the motion for judgment non 
obstante verdicto, and the motion for new trial, it is by 
the Court this 14th day of March, 1950, 

ORDERED, that the motion for judgment non obstante 
verdicto, be and is hereby overruled, and it is further 
ORDERED, that the verdict and judgment previously 
entered in favor of the plaintiffs be set aside, apd the 
defendant be and is hereby awarded a new trial. 

/s/ H. A. Schweinhaut 

Judge 


20 Filed Apr 25 1950 Harry M. Hull, Clerk 
Supplemental Pretrial Proceedings 


pre- 

1949. 


is the 
from 


STATEMENT OF NATURE OF CASE: This! 
trial is supplementary to one held on March 20, 
Plaintiff claims reliance upon doctrine of res ipsa loquitur 
in relation to this accident and will not submit evidence 
as to specific negligence. 

Plaintiff at this supplementary pretrial amend} 
statement at the previous pretrial that the taxicab 
which the accident occurred was rented and driven lj>y the 
foster father of the infant, plaintiffs claim being that the 
sole relation of the infant to the party renting and driving 
the taxicab was that the latter was married to the n|other 
of the infant. 

Plaintiff denies, therefore, that the taxicab renter and 
operator stood in local parentis so far as the infant was 
concerned. 

Parties stipulate that any reference in the forme]* pre 
trial order as to operation and maintenance of the taxicab 
may be stricken. 
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Deft, is given the right to have a physician examine 
infant within 5 days, at time and place agreed upon, plain¬ 
tiff to he given copy of report of examination immediately 
upon receipt. 

DATE April 25,1950. 

/s/ Bolitha T. Laws 

Pretrial Judge 

/s/ Carl W. Berueffy 

Attorney for Plaintiff 
/s/ R. W. Galiher 

Attorney for Defendant 

• • • O 


21 Filed Oct 18 1950 Harry M. Hull, Clerk 


Verdict and Judgment 


This cause having come on for hearing on the 18th day 
of October, 1950, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Helen D. Garden 
Everett R. Kester 
Crawford T. Thayer 
Cecelia G. Jones 
Roy E. Thomas 
Elizabeth G. Andrews 


Charles J. Ksauda 
William P. Smith 
Julia T. Mason 
William T. Coles 
Lillie M. Taylor 
Lucy Brickhouse 


who, after having been duly sworn to well and truly try 
the issues between Ceicley Greene, a minor by her mother 
and next friend, Dorothy I. Greene, and Dorothy I. Greene, 
plaintiffs and Carmen G. Hathaway, defendant and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 18th day of October, 1950, that 
they find for the defendant against said plaintiffs, by 
direction of the Court. 

WHEREFORE, it is adjudged that said plaintiffs take 
nothing by this action, that said defendant go hence with- 
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out day, be for nothing held and recover of plaintiff his 
costs of defense. 

Harry M. Hull, Clerk 
By /s/ Irene B. Burroughs, 

Deputy Clerk. 

By direction of 

/s/ Judge F. Dickinson Letts. 

• • • • 

22 Filed Nov 16 1950 Harry M. Hull, Clerk 

Notice of Appeal 


Notice is hereby given that Ceicley Greene, a minor, by 
her mother and next friend, Dorothy I. Greene, and Doro¬ 
thy I. Greene, individually, plaintiffs above-named] hereby 
appeal to the United States Court of Appeals for the 
District of Columbia Circuit from the final judgment en¬ 
tered in this action pursuant to the verdict of the jury by 
direction of the Court on October 18, 1950. 

/s/ Carl W. Berueffy 

Attorney for Plaintiffs 
300 Independence Avenue, 

S. E. 

Washington, D. C. 

• • • • 


Filed Nov 27 1950 Harry M. Hull, Clerk 


Statement of Points to be Relied Upon on Appeal 

As their grounds of reversal in the above entitled cause, 
the plaintiffs will rely upon the following point: 

(1) That the Court erred in sustaining the mption of 
defendant for a directed verdict at the close of the open¬ 
ing statement of counsel for the plaintiff, and ir direct¬ 
ing judgment in said cause, for the reason that the open¬ 
ing statement of counsel for the plaintiffs set forth facts 
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which, if proved, would be sufficient to permit the jury 
to return a verdict in favor of the plaintiffs. 

/s/ Carl W. Berueffy 

300 Independence Avenue, 

S.E. 

/s/ Hyman Smollar 

1625 K Street, N. W. 

Attorneys for the Plaintiffs 

• • • • 

2 Opening Statement on Behalf of the Plaintiff 

MB. BERUEFFY: May it please Your Honor and 
ladies and gentlemen of the jury: As I told you in my 
statement identifying the case, this is an action to recover 
damages for personal injuries suffered by the little girl, 
Ceicley Greene in an accident which occurred on October 
4, 1947, while Ceicley was riding in the back seat of a 
Veterans Taxicab, which was owned by the defendant, Mr. 
Carmrid Hathaway. 

Mr. Hathaway was a member or associated in the man¬ 
agement of the Veterans Cab Association, and this cab 
was a Veterans Cab and marked with the colors of the 
Veterans Cab. 

The cab was being driven by Keith H. Greene. Mr. 
Greene is not the father of this child, nor does he support 
the child. He is not the father but is married to Mrs. 
Greene, the child’s mother. 

Our evidence will show you that Mr. Hathaway rented 
this taxicab to Mr. Greene on a weekly basis, at a stipu¬ 
lated rental; 

That Mr. Greene was a taxicab operator and rode 

3 the cab as a taxicab. 

Our evidence will further show you that the cab 
had been used by Mr. Greene at that time as and very 
shortly prior to this as a taxicab, and on this occasion, 
Mrs. Greene was riding in the front seat of the cab next 
to Mr. Greene, who was dri .ing the cab. 
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Ceicley was riding in the back of the car, on the leftlhand 
side, and on the right-hand side was a 14-year old child, 
Alice Dillon. 

Our evidence will show you that the arrangement Vhich 
existed between Mr. Greene and Mr. Hathaway was| that 
Mr. Greene had a right to use this cab as he saw fitj He 
paid the rental. He bought the gasoline and oil for the 
car, but other than that, in the case of maintenance and 
repairs, were on Mr. Hathaway, and that Hathaway had 
the right to call the cab in at any time and inspect it or 
make repairs. 

The child was in the cab with the permission of Mr. 
Greene, and our evidence will show you that under the 
circumstances Mr. Greene represented Mr. Hathaway; that 
the cab was being driven along Kentucky Avenue, 
east, towards Barney Circle, intending to go up to 
vard Heights, Maryland; 

That for no apparent reason the door of the ca^), the 
left rear door, came open, and Ceicley, the child, was 
thrown out and across Kentucky Avenue, and her head 
struck on the curb on the opposite side of the ^treet, 
4 and as the result of that the child suffered a fracture 
of her skull, which extended down into the base, 
where the spine joins the skull. 

Our evidence will further show you as the result of this 
accident, this child received permanent brain damage, but 
I want to make clear to you that this child is in n? way 
unalert mentally or injured in her school work, or anything 
of that kind. 

She is, as our evidence will show you, a bright child, 
and she does well in her school work, but she suffered from 
a brain injury which the medical doctors will describe to 
you, which affects her personality, and make it very diffi¬ 
cult for her to get along with other children, or in school, 
and our evidence will show you that is a permanent con¬ 
dition which will in the best medical conception be incur¬ 
able. 
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Now, with reference to the accident, we intend to show 
you the following facts: We intend to show you that Mr. 
Hathaway owned this car, that he was in control of the 
car, that this -was an unusual accident of the kind that 
ordinarily does not occur, unless somebody has failed his 
duty of maintenance of a car which is used as a taxicab. 

Our evidence will further show you that there is no rea¬ 
son as far as we know or that we can show you why that 
door opened. 

Our evidence will show' that no person in that cab touched 
or did anything to that door which could normally 
5 be expected to cause it to open. 

Under those circumstances, the Court will inform 
you that you have a right to infer that the person who 
was in control of the cab, which was Mr. Hathaway, was 
negligent because if he hadn’t been negligent an accident 
of this unusual character would not have occurred. 

Having showm you that with reference to liability in 
this case and having showm you the extent of the child’s 
injuries, w r e confidently will expect a verdict at your hands. 

MR. GALIHER: May wm approach the Bench, Your 
Honor? 

THE COURT: Yes. 

(Thereupon counsel approached the Bench, and after 
the jury had been excused from the room, counsel argued 
a motion for a directed verdict on behalf of the defendant, 
after which the following occurred:) 

THE COURT: This is a very interesting question, gen¬ 
tlemen, but as the Court sees it, the doctrine of res ipsa 
loquitur is not applicable to the facts and the circumstances 
which have been explained to the jury in the opening state¬ 
ment. Therefore, it becomes necessary for me to grant the 
motion which has been made. 

You may call the jurors. 

MR. BERUEFFY: Your Honor, may I inquire, just 
in order to keep my record straight, whether in Your 
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Honor’s judgment any amendment of my opelning 

6 statement would improve the situation or change 
Your Honor’s ruling? 

If that would be so, then I would ask leave to aitend 
my opening statement. If it would not do so, I wfoula 
regard it as futile, just a waste of the time of the Couift. 

THE COURT: Well, the Court, of course, is not fa¬ 
miliar with the facts of the case, but as far as I knovlr, no 
amendment would bring it within the rule. 

MR. BERUEFFY: All right, Your Honor. 

THE COURT: However, if counsel thinks of anything 
else that could be supplied, he may go ahead. 

You may bring in the jury. 

MR. BERUEFFY: Of course, Your Honor, my record 
is made and exception is noted? 

THE COURT: Oh, yes, indeed. 

Bring in the jury. 

(Thereupon the jury reentered the courtroom.) 

THE COURT: Just stand there. 

The jury will be told that in the opinion of the Court 
the facts related by counsel for the plaintiff to the jury 
are not sufficient to support a verdict and judgment for 
the plaintiff against the defendant So the Court takej; the 
responsibility of deciding the matter and to ask the jury, 
at the direction of the Court, to return a verdict fof the 
defendant. 

THE DEPUTY CLERK OF THE COURT: 

7 Members of the jury, your verdict in this case is 
for the defendant by direction of the Court, and that 

is your verdict so say you each and all? 

THE JURY: It is. 

THE DEPUTY CLERK OF THE COURT: The jurors 
will report to the jury room immediately, please. 

MR. BERUEFFY: If Your Honor please. 

THE COURT: Yes, Mr. Berueffy. 

MR. BERUEFFY: I want to be sure, and I would 
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like to ask, in view of Your Honor’s ruling that a motion 
for a new trial be waived as unnecessary’. 

MR. GALIHER: It is perfectly all right with me. 

THE COURT: Counsel for the defendant agrees to 
the suggestion of counsel for the plaintiff that a motion for 
a new trial, the necessity for a motion for a new trial be 
waived. 

MR. BERUEFFY: Not knowing any more what you 
are supposed to do to save the record, may it be under¬ 
stood that whatever I am supposed to do, I have done to 
make my record? 

MR. GALIHER: I will stipulate that counsel has made 
appropriate objection to all rulings of the Court. 

THE COURT: Very welL 
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QUESTION psesented 

. I 

Does the Doctrine of Res Ipsa Loquitnr apply in a suit 
brought for injuries to a minor child received in an Occi¬ 
dent which occurred while the child was riding in an auto¬ 
mobile operated by her stepfather and in which her 
mother and another person were riding, said vehicle hav¬ 
ing been rented by her stepfather from the Appellee and 
being driven at the time by the stepfather on a personal 
mission, and said accident occurring when the child in 
some unknown manner fell out of the left rear dooj* of 
said vehicle at a time when Appellee was not present? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 

Also riding in the vehicle at the time of the accident in 
addition to the minor Appellant and her stepfather, who 
was operating the automobile, was her mother, also a 
party to this cause, and a fourteen year old child. At 
the time of the accident, the vehicle was not being oper¬ 
ated as a taxi cab but was being operated as a private 
vehicle on a personal mission of the stepfather. 
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SUMMARY OF ARGUMENT 

No inference of negligence can be drawn from the hap¬ 
pening of the accident which would justify the court in 
invoking the Doctrine of Res Ipsa Loquitur since the re¬ 
quirements of said doctrine are not present. At the time 
of the accident, the vehicle involved was not being used 
as a common carrier but was being used as a private car 
by the stepfather of the minor Appellant on a personal 
jaunt. Since specific negligence must, therefore, be al¬ 
leged and proven, the lower Court properly directed a 
verdict in favor of Appellees at the conclusion of the 
opening statement. 


ARGUMENT 

1. The Essential Elements of the Doctrine of Res 
Ipsa Loquitur Are Not Present in This Case, and the 
Lower Court Properly Refused to Apply the Doctrine. 

If this Court were to hold that the Doctrine of Res Ipsa 
Loquitur applies to this accident such a decision would 
have a far-reaching scope. It would mean that anyone 
who lends his automobile to another could be held re¬ 
sponsible if a child of the borrower were to fall out of 
the automobile while the borrower was using it and at a 
time when the owner was not present and was without 
information to explain the accident. The Appellants 
would contend that because the Appellee had rented his 
automobile to the stepfather of the minor Appellant as a 
taxicab, that the Appellee would be responsible to anyone 
injured while riding in the vehicle under circumstances 
such as occurred here, regardless of the purpose for which 
it was being used at the time of the accident. At the time 
of the accident, the vehicle involved was no different than 
a private vehicle and was being used as such. The fact 
that it could be used as a taxicab does not change the 
picture. It w*as a family trip and the cab was not being 
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used in the business of the stepfather. Appellants also 
contend that the Financial Responsibility Act (Tittle 40, 
Section 403 of the District of Columbia Code, 1940) i|nakes 
Appellee responsible because of the fact that the step¬ 
father will thus be the agent of Appellee. Certainty this 
Act should not be so construed here. If, however, the 
court should so construe the Financial Responsibility Act, 
it does not make appellee responsible in res ipsa loquitur 
though the Act creates a statutory agency. Even if the 
suit had been brought against the stepfather, the situation 
would have been the same, for the essential elements of 
the Doctrine are not present. 

The requirements of the Doctrine of Res Ipsa Loquitur 
are not found to be present in this case. Appellants would 
take the three requirements and would attempt to demon¬ 
strate how they are all present here. Appellants first 
point out that the cause of the accident is known, and 
contend that under the cases of Washington Loan amd 
Trust Company v. Rickey , 78 U. S. Appeals D. C. 5^, 137 
F. 2d 677, Washington Armapolis Hotel Co. v. Hik, 84 
U. S. App. D. C. 418, 174 F. 2d 157, and Safeway Stores 
v. West, 86 U. S. App D. C. 99, 180 F. 2d 25, that this 
case comes within the doctrine of the three aforementioned 
cases. However, later on in the Appellants’ brief, it is 
conceded that the cause could have happened in one of 
three ways, either that the latch on the door was defective, 
the door was not securely closed, or the child openeq the 
door herself. Appellants’ brief would appear to contra¬ 
dict itself because after listing the various possible causes 
on page 9 Appellants state that the offending instrumen¬ 
tality was clearly identified as the latch on the left rear 
door of the cab. This case in no way compares with the 
three aforementioned District of Columbia cases. 


In a case with facts somewhat analagous to the situa¬ 
tion which exists here, the Louisiana Court rejected the 
doctrine in the case of Morales v. Employers Liability 
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Assurance Corporation, 12 Southern 2d 804, 202 La. 755, 
a 1943 case. The language of the Court is particularly 
appropriate and is found to be as follows: 

“The factual situation which we have hereinabove 
set forth is such as to render the doctrine of Res Ipsa 
Loquitur inapplicable in this case. It is true that 
plaintiff, her son, and her son-in-law steadfastly main¬ 
tained that neither plaintiff nor anyone else moved 
at all, or touched the door handle, but none of them 
knew how the accident actually happened. At one 
portion of his testimony, Pete Morales, plaintiff’s 
son, admitted that he did not know whether his mother 
opened the door or not. It is difficult to understand 
how it was possible for the occupants of the ambu¬ 
lance to sit ‘squeezed together’ without any move¬ 
ment being made by any of them. Plaintiff and her 
son-in-law occupied the front seat, plaintiff being 
nearest the driver and next to the door through which 
she fell. It is not at all beyond the realm of possi¬ 
bility that the accident might have been caused by 
plaintiff inadvertently pressing down upon the handle 
of the door, since this was the only way in wffiich the 
door could have been opened. 

“It is not an unusual occurrence for an occupant of 
an automobile to inadvertently lean against the door, 
or to depress its handle in such a way as to cause the 
door to fly open, and in many cases causing the occu¬ 
pant to fall out of the car. 

“It is the duty of the plaintiff to prove negligence 
affirmatively; and, while the inference allowed by the 
rule of Res Ipsa Loquitur constitutes such proof, it is 
only where the circumstances leave no room for a 
different presumption that the rule applies. When it 
is shown that the accident might have happened as 
the result of one of two causes, the reason for the 
rule fails and it can not he invoiced. (Italics sup¬ 
plied.) Quass v. Milwaukee Gaslight Co., 168 Wise. 
575, 170 N. W. 942, Klein v. Beeten, 172 N. W. 
(Wise.), 736, 5 A. L. R. 1237.” 

There have been a number of cases throughout the 
country discussing the doctrine and these cases would 
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seem to support the Appellee’s view and contention that 
the cause of the accident is not known. As pointed otat in 


the case of Klein v. Beeten, 172 N. W. 736, 169 Wis. 
verdicts cannot rest upon guess or conjecture an4 
Court there stated: 


W: 


“It is the duty of the plaintiff to prove neglL 
affirmatively, and while the inferences allowed by 
rule of the Doctrine of Res Ipsa Loquitur consti 
such proof, it is only where the circumstances ' 
no room for a different presumption that the m 
applies. When it is shown that the accident nji: 
have happened as the result of one or two causes 
reason for the rule fails, and it cannot be invc 
Quass v. Milwaukee Gas Light Co., Wise. 170 N 
942.” 

Also in this connection see: 

Giddings v. Honan, 159 At. 271, 114 Conn. 473 
Galbraith v. Busch, 196 N. E. 37, 267 N. Y. 230 
Riley v. Wooden, 165 Atl. 738, 310 Pa. 449 
Wellons v. Wiley, et ux, 166 Pac. 2d, 852, 24 
2d 543 

Dunaway v. Maroun, 178 So. 710, a 1937 La. case, 
Vaughn v. Huff, 41 S. E. 2d. 482, 186 Va. 144 

These above cases all hold that where the aec 
might have happened as a result of one or more caus^ 
whei-e the facts will permit an inference, that it was 
to a cause other than appellee’s negligence as reason 
as that it was due to the negligence of appellee, or w 
the supervening cause is disclosed as a positive fact, 
the Doctrine does not apply. And this Court in thq 
cent case of Dorn v. The Glen Echo Park Company, 
No. 10136, decided on February 13, 1950, refused to a 
the Doctrine where the occurrence of the accident mi 
have been influenced by actions or movements of 
plaintiff. Under the circumstances, it will therefore 
seen that the cause of this accident was not known 
cause of the several possible ways in which the acci 
could have occurred. 
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Nor was the instrumentality which caused the injury 
in appellee’s control. It is true that appellee had rented 
his vehicle to the stepfather of the minor appellant, that 
said stepfather was entitled to keep the vehicle for twen¬ 
ty-four hours a day, and appellee was obliged to keep the 
cab in repair and had a right to call it in for inspection. 
However, the stepfather vras unrestricted in his use of 
the automobile in the District of Columbia, and appellants 
have not claimed that the vehicle was in a defective condi¬ 
tion at the time of the accident. While the appellee could 
be held responsible as owner of the vehicle to a third 
person whose vehicle might be struck by the automobile 
while in the possession of the stepfather, specific negli¬ 
gence would have to be established on the part of the 
stepfather. It is also true that appellee could be held 
responsible under certain circumstances to a paid passen¬ 
ger of the stepfather who had hired the vehicle. However 
to state that the vehicle was in appellee’s control at the 
time of the accident because it w’as owned by him and was 
hired to be used as a taxicab does not follow and does not 
establish the appellee’s control. Appellee had no right of 
control here of this vehicle provided the stepfather paid 
the proper rental charges and retained control of the car 
and had no right to any receipts received in the operation 
thereof. The stepfather could drive it as a taxicab or 
could use it for his own personal use as he was doing at 
the time of the accident. There was no right of control in 
appellee as long as the contract between the parties was 
complied with. The fact that appellee had the right to 
call in the vehicle and inspect it or to make repairs does 
not change the picture, and there is no claim that he ever 
did so. In this connection it is interesting to note that 
the Supreme Court of the United States in the case of 
Louisville & N. R. Co. v. Chatters, 279 U. S. 320, 49 S. Ct. 
329, held that the Doctrine of Res Ipsa Loquitur cannot 
apply against an initial carrier in case of injury to a pas¬ 
senger on a through train, after it has passed beyond 
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the control of such carrier and the immediate connecting 
one, by the breaking of a window, by a loosened screen. 

Nor is it true, as has been pointed out before, that the 
automobile was unlikely to do harm unless the stepfather 
was negligent, because the door of the vehicle could have 
been opened by the minor plaintiff, herself, or she could 
have fallen against the door handle causing the door to 
open. It seems to be the general rule of law that in the 
absence of statutory provisions, the owner or operator of 
an automobile is not liable for injuries suffered by guests, 
such as was the minor appellant here, by reason of the 
defective condition of the automobile, in the absence of 
some showing that he knew, or in the exercise of reason¬ 
able care, should have known of the existence of a defect. 

Where it appeared that the owmer of an automobile had 
a minor accident in the morning by which the panel on the 
right side of the door of the car was damaged; thai; the 
door had been opened and closed a number of times be¬ 
fore the accident in question occurred and that the jatch 
seemed to work all right although the door was hard to 
open and close, and that a mechanic had looked at the car 
for the purpose of making an estimate of cost of repair¬ 
ing the door but said nothing to the driver that would 
indicate anything was wrong with the latch portion of the 
door, and sometime later a second mechanic also looked 
at the door and made no suggestion that the door would 
not function properly, and later the same day a guest fell 
from the moving automobile when the door opened from 
the weight of the guest, it was held in Perry v. Kmm- 
pelman (1949) 309 Ky. 745, 218 SW 2d 963, that the 
owner was not liable to the passenger for the in¬ 
juries received on the ground that the owner should 
have known that the door of his automobile was broken 
and that a guest riding next to the door would be in 
danger. The court said that there was nothing to indi¬ 
cate that the owner did know, or could have known, that 
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the door was sprung to such an extent that there would 
he only a slight catch in that hidden portion of the door 
or that the latch portion was not functioning properly, 
or that he had any reason to believe that it would not 
function properly, and that he could not have reasonably 
anticipated that the door would fly open. 

And where the owner of an automobile loaned the latter 
to his brother for his brother’s own purposes and the 
brother drove over a bump at a high speed causing the 
door of the automobile to open and precipitate a guest to 
the ground with resultant injury, but it appeared that the 
door itself was in excellent condition and that there was 
no evidence of defect in the lock, it was held in Arezzi v. 
Cutrole (1948) 137 NJL 573, 61 A2 69, affd 1 NJ 566 64 
A2d 612, that the owner was not liable for the injury 
sustained by the guest. 

Also where plaintiff, riding in the rear of defendant’s 
ambulance by which plaintiff’s daughter was being taken 
to a hospital, got up from her seat to move to another 
seat while the ambulance was moving and the side door 
came open and she fell out upon the highway and re¬ 
ceived injuries and there was no evidence that the door, 
the handles, or the catches were in a dilapidated or defec¬ 
tive condition, but on the contrary there was evidenec that 
they were in proper condition and that the door had been 
securely closed when plaintiff got in the ambulance, it was 
held in Everett v. Evans (1947) - Tenn App —, 207 SW2d 
350, that defendant was entitled to a directed verdict on 
the ground that the evidence left it a matter of specula¬ 
tion and conjecture how the accident happened. The 
court pointed out that there was no evidence of any negli¬ 
gent speed and no evidence of any negligent defect in the 
door, the handles, or the latches, and that the accident 
could have been caused by the negligence of defendant’s 
driver in failing securely to fasten the door, or it could 
have been caused by plaintiff’s falling against the handle 
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of the door and causing it to open, the evidence affording 
no more probability for the former than for the latter of 
these suppositions. 

Also see Williams v. Lumpkin, 169 14(6, 152 

Southern 842 and 

Lmsford v. Marshall, N. C. Supreme Court, 
September 15, 1949 

Appellants have cited no cases which to appellee; seem 
analagous nor which seem to demonstrate that res ipsa 
loquitur applies here. 

2. The Appellee Was Not a Common Carrier and 
Therefore Appellants Were Required to Allege and Prove 
Specific Negligence. 


There is no question but that if appellee’s autopobile 
was being used as a common carrier at the time 
accident and the minor appellant was a passengj 
hire, the mere happening of the accident would per 
inference of negligence and would thus establish a 
facie case under the decision of this Court in 
Transit Company v. Jackson, 80 U. S. Apps. D. 

149 F. 2d 839. It is also true that under decisions 
by the appellants in their brief, the carrier under 
circumstances owes a duty to fare-paying and gratj 
passengers alike. As a matter of fact, howevet 
Court has, contrary to appellant’s statement, made 
tinction between classes of passengers riding on a cp: 
carrier. In the case of Boring v. Chesapeake Beac\ 
way Company, 20 Apps. D. C. 500, a suit was ins 
against the railway by a lady who was riding on 
at the time an accident occurred. In addition to 
that the plaintiff in that case was in no sense a pasfe 
for hire, this Court on page 512 quoted from the case of 
Quimby v. Boston and Maine Railroad Company, 150 
Mass. 365, as follows: 
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‘ ‘Our conclusion accords also with that of the Su¬ 
preme Judicial Court of Massachusetts in a well- 
considered case, and the reasons therefor are so well 
stated in their opinion that we shall quote from it at 
length: ‘There can be no difficulty in the adjustment 
of terms wdiere passes are solicited as gratuities. 
* * # The instances cannot be so numerous that any 
temptation will be offered to carelessness in the man¬ 
agement of their trains, or to an increase in their 
fares, in both of which subjects the public is inter¬ 
ested. In such instances, one who is ordinarily a 
common carrier does not act as such, but is simply in 
the position of a gratuitous bailee. The definition of 
a common carrier, which is that of a person or cor¬ 
poration pursuing the public employment of conveying 
goods or passengers for hire, does not apply under 
such circumstances. The service wdiich he undertakes 
to render is one which he is under no obligation to 
perform, and is outside of his regular duties. In 
yielding to the solicitations of - the passenger, he con¬ 
sents for the time being to put off his public em¬ 
ployment, and to do that which it does not impose 
upon him. The plaintiff was in no vray constrained 
to accept the gratuity of the defendant; it had been 
yielded to him only on his own solicitation. When 
he did, there is no rule of public policy, we think, 
that prevented the carrier from prescribing, as the 
condition of it, that it should not be compelled, in 
addition to carrying the passenger gratuitously, to be 
responsible to him in damages for the negligence of 
its servants. It is well known that, with all the care 
that can be exercised in the selection of servants for 
the management of the various appliances of a rail¬ 
road train, accidents will sometimes occur from mo¬ 
mentary carelessness or inattention. It is hardly 
reasonable that, besides the gift of free transporta¬ 
tion, the carrier should be held responsible for these, 
when he has made it the condition of his gift that 
he should not be. Nor, in holding that he need not 
be under these circumstances, is any countenance given 
to the idea that the carrier may contract with a pas¬ 
senger to convey him for a less price on being ex¬ 
onerated from responsibility for the negligence of his 
servants 
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It is important to note that this case was affirmed by 
the Supreme Court of the United States in 193 U. S 442, 
24 S. Ct. 515. Certainly a distinction must be drawn 
between a vehicle which is being used at the time of an 
accident as a common carrier for hire, and a vehicle which 
is being used as a private car. The cases referred i:o by 
appellants all involve accidents which occurred while a 
vehicle or railroad was engaging in the business of a 
common carrier. None of appellants’ cases are analogous 
to the situation here where sometimes the vehicle was 
used as a taxicab and sometimes as a private automobile. 
The passenger referred to in appellants’ railroad < 3 ases 
is in a different position than the minor appellant in this 
case. Appellants have cited no cases to support their 
claim that this vehicle should be classified as a common 
carrier at the time of the accident. 

In the case of Orr and Lanning v. Boockholdt, 10 Ala. 
App. 331, 65 So. 430, the Court stated: 

“A passenger is a person conveyed for hire from 
one place to another and the relation of carrier and 
passenger is, therefore, usually dependent upon the 
existence of a contract of carriage of some sort, since 
it is the existence of such a contract which distin¬ 
guishes a passenger from a licensee, a trespasser, or 
an employee of the carrier, etc.” 

Also the Court in Arms v. Faszholz, et al. f Mo. Apps. 32 
S. W. 2d 781, stated that: 

“An invited guest is not a passenger, either in the 
legal sense of that term, or in the sense in which it 
is commonly and ordinarily stated.” 

Obviously the minor plaintiff was not a passenger as 
the term is generally applied to a passenger-carrier re¬ 
lationship, and the vehicle was not a common carrier at 
the time of the accident. The vehicle, of course, could 
have been used as a common carrier for hire but was not 
being so used at the time of the accident. The minor 
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plaintiff was simply a gnest in the automobile operated 
by her stepfather, and the situation which existed was no 
different here than in the case of a private car being 
involved in an accident. Only ordinary care was owed to 
the minor appellant and to the other occupants of the car; 
and therefore the Doctrine of Res Ipsa Loquitur was 
properly rejected. 


CONCLUSION 

The appellants have been unable to justify the appli¬ 
cation of the Doctrine of Res Ipsa Loquitur and the lower 
Court properly directed a verdict in favor of the appellee 
at the conclusion of the appellants opening statement. 

Respectfully submitted, 

Richard W. Gatjheb, 

‘ Attorney for Appellee. 






